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    If telephoning, please ask for:

Our ref:  JAC/GH/LD763(B)                      19th May 2014      
            Jennifer Campbell (nee Sharp)

Your ref:                                   
                     Direct Dial No: 0131 240 2211
                                                                                                                                    Email   lawdept@cofscotland.org.uk

TO:    ALL PRESBYTERY CLERKS
BY EMAIL ONLY
Dear Presbytery Clerk
Real Time Information
HMRC Guidance

The Law Department has following the introduction of RTI received numerous queries regarding the tax treatment of payments made to various workers within a Church of Scotland congregation. As a result, we wrote to HMRC for clarification on a number of points and this Guidance on the subject is issued following receipt of their response. 
Background 

Determining employment status has always been important, as an individual’s employment rights depend on their status.  Generally speaking, those who are self-employed do not come within the ambit of employment law protection.  Employees, on the other hand, will have the full range of statutory employment rights.  

Determining employment status is, however, also important from a Congregational Treasurer’s perspective for obligations in relation to Tax, National Insurance and Real Time Information. If your worker is an ‘employee’ (earning over the national insurance lower earnings limit) the HMRC guidance is clear that you will be required to register as an employer with HMRC and report payroll information to them about that particular employee. However, there are other circumstances when you will be required to register.
Firstly, when should a worker be classed as an employee for tax purposes? 

It is not sufficient to simply ‘badge’ your worker as self-employed to avoid registering with HMRC or reporting Real Time Information. Indeed, even if you have classed your worker as self-employed there may still be a requirement to notify HMRC of any payments made if they have been classed incorrectly or they are essentially a volunteer (see below). 

Both the Unitary and Model Deed of Constitution provide for the Church Officer, Organist (or equivalent post) and others such as Youth Workers, Secretaries and Cleaners to be employees. Given the nature of the work required, Church Officers, Secretaries and Youth Workers should rarely be engaged other than as employees, and therefore a contract of employment will generally be required and any payments should be reported to HMRC through the Real Time Information system. 

Depending on the circumstances, however, Cleaners (or occasionally Organists) may at times be classified as self-employed.  The test for employment status generally depends on the “mutuality of obligation” that exists between the person instructing the work and the person carrying out the work i.e. the obligation on the part of the worker to give personal service and the obligation on the part of the instructing individual to pay for that service. An individual will tend to be viewed as an employee if they work regularly, even on a part-time basis, are subject to a degree of control by a third party (who can say, for example, when, how and where a task must be performed) and have few or no indicators of being in business on their own account. For regular workers, the key question is therefore whether they are dependent on the employer for work and income or whether they operate their own business. An indicator of the latter would be where the individual Cleaner or Organist has a range of people or organisations that they provide services to. Other indicators could also be the provision of their own equipment and tools, marketing, sending out invoices, provision of insurance and reporting payments.  If a worker has the right to substitute someone else to perform the services, and to pay that person themselves, and if a worker does not receive sick pay or holiday pay, these would also be indicators of self-employment rather than employment. For the avoidance of doubt, therefore, in the vast majority of cases, those carrying out pulpit supply should be treated as self-employed.

A useful employment status indicator tool can be accessed from HMRC’s website http://www.hmrc.gov.uk/calcs/esi.htm.

If you are paying someone who is classed as self-employed it is unlikely that you will be required to report the payment(s) to HMRC. 

For example: Your Church roof is leaking. A roofing specialist is appointed to replace the slates on the roof and they fix the issue. They present you with a ‘one-off’ bill of £350. You should not be reporting this through the RTI system.

However, it is suggested that if you are making repeated payments to someone who you have classed as self-employed you ought to: 

· Consider the employment status indicator tool to confirm whether they should indeed be classed as self-employed.

· Ask them to confirm that they deal with their own tax affairs.

· Ask them to exhibit evidence of their self-employed status to ensure that you are comfortable there is no requirement for you to notify HMRC of any payments made. 

Other circumstances in which you may be required to register with HMRC 

If you pay an amount below the national insurance lower earnings limit (currently £109 per week or £473 monthly) to someone who is not classed as self-employed but they have another job, a pension, or other source of income, you must also report this to HMRC. This could even be an ‘honorarium’ payment you make infrequently, for example, as a ‘thank you’ to someone who occasionally cleans, plays the organ or opens up the church hall.

Furthermore, if you have registered as an employer and are reporting payments made to one employee, you are then required to notify HMRC of all payments made, even if these are essentially honorariums to volunteers or payments below the NI threshold to someone who does not have additional income and is not self-employed. 

Honorariums 

We are frequently asked about payments which are classed as honorariums.  HMRC have provided the following guidance:-

“An honorarium is a one off thank you, or an unexpected payment.  There are no clear legal rules on what is or is not an honorarium and such payments are best avoided.  While HMRC does accept genuine one off payments as non-taxable gifts, such payments are likely to affect benefits.  If the honorarium is any way expected, hinted at or regularly given it may also be regarded as a payment for services, affecting the legal status of the volunteer, which would then become taxable income”.
No reporting requirement

Even where there is no requirement for a congregation to report PAYE information in Real Time, records of payments made to an individual must be retained by the congregation for 3 complete tax years following the tax year to which the payments relate.

Conclusion 
You must report the following to HMRC:-

· Payments to all employees earning over the NI Lower Earnings Limit

· Payments to all employees earning under the NI Lower Earnings Limit but who have another job or source of income such as a pension

· If you have one employee for whom you are registered with HMRC as an employer, all other payments to individuals even if they are not employees

· Payments to individuals who are not employees if these payments exceed the NI threshold

· Payments to individuals who are not employees or self-employed if they have a pension or other source of income

It is appreciated that due to the potentially modest sums involved, small Congregations with limited resources may be very reluctant to become involved with the complexities of becoming an employer under the HMRC regulations. However, it is more likely than not that you are required to register with HMRC.

The Law Department is not aware of the full circumstances of your worker and it is therefore difficult for us to be making the decision as to whether your worker is employed or self-employed.  It is however important that you are able to justify your stance to HMRC. As mentioned above, the employment status indicator tool is a useful device in this regard. 

If you are still in any doubt please do not hesitate to contact Jennifer Campbell on the number above to discuss this further.

Yours faithfully
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