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Moderator. 

 

This year’s report of the Legal Questions Committee is probably the longest that we 

have printed in the Blue Book. This largely reflects the amount of legislation that is 

being brought forward this year, the text of which is included in the Appendices. If I 

can offer the Assembly some comfort, the effect of passing this legislation should 

actually be to reduce the overall number of Acts of Assembly. The four existing Acts 

which deal with disciplinary procedures would be replaced by a single Act. While we 

currently have three Acts which deal with various aspects of ordination, we are 

proposing that they should be replaced by a single Act.  

 

At times Church Law can seem a bit overwhelming, not least for those of us who are 

applying it in parishes and in Presbyteries. However, rather than being a ‘dark art’ 

which confounds people, as far as possible Church Law ought to be accessible, to 

enable the Church’s work of ministry and mission and to happen. It is always a 

challenge to make Church Law easy to read and to navigate, while also remaining 

unambiguous in its meaning. 

 

Church Courts Act 

Our work this year included undertaking a consultation exercise on the membership 

of Church Courts. On behalf of the Committee I thank those from across the Church 

who submitted responses to this. Helpful comments were received, not least in 

relation to the obligations of those who are members of Kirk Sessions and 

Presbyteries. The Committee proposes that a new Church Courts Act should be 

drafted for next year. In preparing this, we anticipate having further conversations 



with others, including the Eldership Work Group of the Mission and Discipleship 

Council, the Assembly Arrangements Committee and the Ministries Council. 

 

Ordination and Parish Ministry 

In presenting the Ordination of Ministers of Word and Sacrament and Deacons Act, 

and the Parish Ministry Act we have largely been undertaking a tidying-up exercise. 

In line with my earlier comments, we are endeavouring to make existing provisions 

more logical and accessible for those who use them.  

 

Discipline Overture 

This year sees the culmination of a four-year project as we present a Discipline 

Overture to the Assembly. This has been spoken about on many previous occasions 

and has been shaped by a widespread consultation exercise that was conducted across 

the Church. The aim of the Overture is to ensure that, when issues of discipline do 

arise, the best possible practice is observed by the Church. As part of this, procedures 

should not be heavier than they need to be. The Overture therefore includes the 

option of ‘censure with consent’. It is hoped that this will prevent some matters from 

becoming unnecessarily protracted if they can be put in perspective at an early stage.  

 

If there is one over-riding issue that the Discipline Overture seeks to address, then it 

is that of the extended timescales that are sometimes taken to conclude disciplinary 

cases. With the best will in the world the present system of investigation, involving a 

Special Committee of three people, is likely to introduce delays. We recognise that 

time is often required to ensure that matters are considered properly and that people 

are treated justly. Nevertheless it is invariably unhelpful for the parties involved if 

matters become unnecessarily protracted. We believe that the proposed new system, 

involving a single Assessor supported by an Advisor, will be a step forwards.   

 

Moderator, on behalf of the Committee I would like to express particular gratitude to 

Mr Robert Hynd who leaves the Committee this year, but who has led the working 



group which has produced this Overture. Robert has been tireless in his efforts 

consulting people across the Church, and has given countless presentations to various 

groups of people.  

 

Legal Aid 

In addition to the Discipline Overture, the Committee is recommending the adoption 

of new Legal Aid Regulations, which would apply to those who are subject to 

disciplinary proceeding. Under present arrangements the Church meets the full costs 

of legal representation, for any minister of deacon subject to proceedings, once an 

investigation has formally begun. This level of support is almost unprecedented in 

other spheres and during the past calendar year it cost the church a six figure sum. 

Yet, while current provisions are exceptionally generous towards minister and 

deacons, no such costs are currently met for elders or for officebearers who find 

themselves in similar positions.  

 

The proposed Legal Aid Regulations would introduce a more level playing-field for 

all those who are subject to the discipline of the Church. Any support given towards 

meeting a respondent’s legal costs would be based on an assessment of their 

disposable income. The new regulations would be similar to those that apply in the 

civil sphere. Overall the scheme would be less costly for the Church. 

 

Same Sex Marriage 

Last year the Assembly received a report from the Theological Forum in relation to 

same-sex marriage. The General Assembly then instructed the Legal Questions 

Committee to “undertake a study of the matters which would require to be addressed 

in any new legislation permitting Ministers and Deacons to officiate at same-sex 

marriage ceremonies.” This remit recognised the need to safeguard the position of 

those who wish to uphold the Church’s current and historical theological position. In 

the event of the Church allowing some of its ministers and deacons to conduct same-



sex marriage ceremonies, then in so doing we mustn’t expose others to the risk of 

litigation. 

 

The Committee has produced a report, which is based on an Opinion commissioned 

from the Procurator. We believe that this highlights the issues that would need to be 

considered both in Church Law and in Civil Law. We recommend that, if the Church 

chooses to allow ministers and deacons to officiate at same sex marriage ceremonies, 

then it would best do so in accordance with Section 9(1A) of the Marriage (Scotland) 

Act. The report highlights the fact that not every church representative, who might be 

involved in some way in a wedding, would necessarily have their freedom of 

conscience protected under the Equality Act. In its own legislation the Church would 

therefore need to ensure that procedures were in place to cover such eventualities. 

The Committee considers that it has fulfilled its remit in producing this report.    

 

Remote Attendance 

In accordance with an instruction previously given we are now offering legislation to 

the Church which formally allows remote attendance at certain Church meetings. In a 

number of situations such practices were already being observed, but the proposed 

Act clarifies that this is a permissible practice subject to certain criteria being 

satisfied. We are particularly grateful for conversations that took place with 

representatives of the International Presbytery who helped us to understand how this 

legislation might fit in with their own ways of working.  

 

The Committee is conscious that we were originally given a further remit, to consider 

the place, practical operation and inclusiveness of the congregational vote and right to 

call under vacancy procedure. This was in response to questions that had been raised 

about the possible inclusion of housebound members in the vacancy voting processes. 

However, last year a subsequent remit was given to the Ministries Council to lead a 

far-reaching review of the Vacancy Procedure Act. As noted in Section 10 of our 



report, the Committee believes that it makes sense to consider these matters together 

as part of a single discussion. 

 

Presbytery Review 

We report this year on the pilot scheme which has been undertaken in relation to 

Presbytery Review. The intention is to enable Presbyteries to engage in a form of 

reflective practice similar to that undertaken by congregations under Local Church 

Review. The Committee is grateful to the nine Presbyteries which have voluntarily 

taken part in the first round of this scheme and seeks permission to continue with a 

further group of Presbyteries. We would intend to bring recommendations to the 

Assembly next year about the possibility of formally adopting Presbytery Review as 

a regular process. 

 

Bits and Bobs and Conclusion 

A few other matters are mentioned in our report and also in the short Supplementary 

Report which is printed in the Order of Proceedings. These include proposed changes 

to Standing Orders and also some relatively minor adjustments to other legislation.  

Moderator, I hope that this provides an overview of the Committee’s work in this past 

year. I submit the report and I move the deliverance. 

 

 

George S. Cowie 

Convener 

 


